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1. Introduction  

Final order against Railtrack PLC 

1.1 On 4 May 2000 the Regulator made a final order against Railtrack PLC in respect of 

information required in relation to the upgrade of the West Coast Main Line 

(“WCML”). This document: 

(a) summarises the background (Chapter 1); 

(b) sets out the Regulator’s response to the representations and objections he 

received on the modified draft final order he published on 27 March 20001 

(Chapters 2 and 3);  

(c) sets out the Regulator’s conclusions on why, having considered all the 

representations and objections and other relevant information, he should make 

a final order (Chapter 4); and 

(d) sets out the text of the final order (Annex A). 

Background 

1.2 In 1998, Railtrack concluded negotiations with West Coast Trains Limited to upgrade 

track and signalling on the WCML. The upgrade was planned in two phases: the first 

phase of the Passenger Upgrade (“PUG 2”) is intended to allow new tilting trains to 

run on the WCML at up to 125 mph from May 2002. The second phase is intended to 

allow the trains to run at up to 140 mph from May 2005. Before approving an 

amended track access agreement to reflect the conclusions of the negotiations, the 

Regulator sought and obtained commitments from Railtrack to provide additional 

capacity for train operators other than West Coast Trains Limited upon completion of 

PUG 2 (“the capacity commitments”) and to carry out strategic reviews of the scope 

for further changes to capacity and capability of the WCML(“strategic reviews”)2. 

                                                        
1 West Coast Main Line – Modified Draft Final Order against Railtrack PLC, ORR, London, March 

2000. This can be seen on ORR’s website (http://www.rail-reg.gov.uk/) or in the ORR Library. 

2  The Regulator’s Conclusions on the Proposed Tenth Supplemental Agreement to the Track Access 
Agreement between Railtrack PLC and West Coast Trains Ltd (The “PUG 2” Agreement), ORR, 
London, June 1998. This can be seen on ORR’s website (http://www.rail-reg.gov.uk) or in the  
ORR Library. 
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1.3 On 5 November 1999, the Regulator published a notice under section 56 of the 

Railways Act 1993 explaining the reasons for his proposal to make a final order 

against Railtrack3. In brief, he was not satisfied that the strategic reviews so far 

produced by Railtrack provided an adequate basis for firm plans for meeting the 

reasonable requirements of train operators and funders in respect of the upgrade of the 

WCML. A key reason was that Railtrack had not yet demonstrated robust plans for 

meeting the underlying capacity commitments. The Regulator’s concerns were 

reinforced by the doubts expressed by Railtrack as to the feasibility of using moving 

block signalling, which was crucial to its plans for delivering PUG 2 and the capacity 

commitments. He therefore considered that, in order to avoid contravening its network 

licence, Railtrack urgently needed to produce plans showing how it would meet the 

capacity commitments, with and without moving block signalling, and to complete 

adequate strategic reviews. Railtrack declined to give undertakings to this effect. 

Accordingly, the Regulator published the text of a proposed final order and invited 

representations and objections upon it. 

1.4 There was strong support for the proposed order from most of the respondents. In its 

representations on the draft final order4 (“the Previous Representations”), Railtrack 

objected to the principle of an order, but said that it would endeavour to supply the 

required information and submitted a plan (the “Project Plan”) to demonstrate the 

steps it intended to take. Railtrack also said that a number of requirements of the draft 

final order were unclear or impossible to comply with and that the Project Plan 

incorporated assumptions to reflect this. Railtrack also announced that it had decided 

not to proceed with the WCML upgrade on the basis of moving block signalling. 

1.5 The Regulator considered that the information which Railtrack proposed to provide by 

implementation of the Project Plan differed in a number of material respects from the 

information the Regulator believed Railtrack should supply in discharging its 

obligations under its network licence. In particular, he considered that some of the 

assumptions adopted by Railtrack meant that the information to be produced would 

not provide a reliable basis for planning by train operators and funders. In a series of 

meetings between ORR and Railtrack during January to March 2000, ORR 

endeavoured to identify the changes which would be needed to the draft final order in 
                                                        

3 West Coast Main Line: Statement by the Rail Regulator, ORR, London, November 1999. This can be 
seen on ORR’s website (http://www.rail-reg.gov.uk) or in the ORR Library.  

4 Representations and Objections to the Regulator’s Draft Final Order – West Coast Main Line, 
Railtrack PLC, London, 14 December 1999. A copy of the non-confidential part of this document has 
been placed in the ORR Library. 
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order to address Railtrack’s concerns, whilst ensuring that the information which the 

order required would provide a robust basis for planning by train operators and 

funders.  

1.6 Following this process, on 10 March 2000 the Regulator wrote to Railtrack seeking 

Railtrack’s consent to a modified draft final order. In subsequent exchanges, Railtrack 

said that it fully appreciated that ORR needed to receive the information by mid-May 

2000 and would be making every effort to comply with the requirements of the 

modified draft final order. Railtrack acknowledged that substantial changes had been 

proposed to the draft final order to reflect its concerns, but declined to consent to 

these changes being made.  

1.7 In accordance with Section 56 of the Railways Act 1993, the Regulator went through 

a further consultation process. On 27 March 2000, the Regulator published a further 

notice along with the modified draft final order5. This notice summarised the 

representations he had received on the draft final order including the objections from 

Railtrack. It also set out the reasons why he proposed to make the order with 

modifications, and invited representations and objections by 25 April 2000. 

1.8 The Regulator received 13 representations on the modified draft final order, including 

representations and objections from Railtrack. Copies of these representations have 

been placed in ORR’s Library and on its website (http://www.rail-reg.gov.uk), with 

the exception of those representations which are confidential. Chapter 2 summarises 

Railtrack’s public representations on and objections to the draft final order, and the 

Regulator’s response to them. The Regulator’s response to confidential 

representations made by Railtrack and by Eurostar (U.K.) Limited are set out in 

Annexes B and C respectively, which are not reproduced in the published document. 

Chapter 3 summarises the representations of other parties on the modified draft final 

order and the Regulator’s response to them. Chapter 4 sets out the Regulator’s 

conclusions including the reasons for his decision to make the final order at Annex A.  

                                                        
5 Idem, footnote 1 
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2. Railtrack’s response to the modified draft 
final order  

2.1 Railtrack’s public response to the modified draft final order is set out in its 

Representations and Objections to the Regulator’s Modified Draft Final Order (“the 

Objections”) submitted to the Regulator on 25 April 2000. Railtrack also made 

confidential representations. Railtrack made other relevant points in meetings with 

ORR on 4 and 13 April 2000 and in correspondence sent to ORR. In addition, 

Railtrack submitted two documents to the Regulator in pursuance of its Project Plan: a 

document containing specimen timetables6 dated 14 April 2000, and a document dated 

19 April 2000 containing a revised version of Railtrack’s freight routing strategy for 

the WCML7. 

2.2 This Chapter sets out the Regulator’s response to relevant points made by Railtrack in 

correspondence and meetings with ORR, and to the Objections, under the headings 

used in that document. His response to the confidential material submitted by 

Railtrack is set out in Annex B which does not form part of the published document 

and which has been provided separately to Railtrack. This Chapter also sets out his 

comments in relation to the two documents submitted by Railtrack.  

Draft Phase 2 timetable 

2.3 On 14 April 2000, Railtrack submitted a specimen timetable for the WCML following 

completion of Phase 2 of PUG 2, together with draft Rules of the Plan and 

specifications of infrastructure modifications which were said to be compatible with 

the specimen timetable (“the Draft Phase 2 timetable”). An accompanying 

explanatory memorandum stated that the information had been prepared to satisfy 

Railtrack’s Project Plan, as amended by Railtrack on 16 February 2000. The 

memorandum said that the purpose of the Draft Phase 2 timetable was to demonstrate 

that the capacity commitments could be met by the planned infrastructure. The 

Regulator understands that the Draft Phase 2 timetable is intended as Railtrack’s 

                                                        
6 WCRM – Specimen Timetables Phase 2 − April 2000 (Volumes 1 to 6), Railtrack, London, 14 April 

2000. This can be seen on Railtrack’s website (http://www.railtrack.co.uk) with effect from 5 May 
2000, or in the ORR Library. 

7 WCML Freight Routing Strategy 2000−2009, Railtrack, London, 19 April 2000. This can be seen on 
Railtrack’s website (http://www.railtrack.co.uk) from mid May 2000, or in the ORR Library. 
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response to paragraph 1(c)(i) to (iii) of the draft final order, and that it is subject to the 

same assumptions set out in the Project Plan, as amended by its letter of 16 February 

2000. The Regulator’s comments on these assumptions are set out in paragraphs 3.3.8 

to 3.3.16 of the statement he published on 27 March 20008. 

2.4 The explanatory memorandum states a number of assumptions on which the Draft 

Phase 2 timetable is based. These include:  

(a) that train operators would achieve the necessary and required standards of train 

performance, including dwell times at stations where these are critical; and 

(b) that CrossCountry Trains Limited will be operating the same train service as at 

6 March 1998. 

2.5 In relation to these assumptions the Regulator notes that: 

(a) despite Railtrack’s own view that any timetable based upon dwell times set out 

in its access agreement with West Coast Trains Limited would give a 

misleading indication of the capacity that could be provided on the WCML, it 

has used these dwell times, notwithstanding the Regulator’s request that 

Railtrack use its best judgement on the dwell times required. The Regulator 

considers that this approach potentially detracts very considerably from the 

value of the specimen timetable; and 

(b) the timetable of train services using  the WCML upon completion of Phase 2 

of PUG 2 will be affected by the changes to the frequency and journey times 

of services which Railtrack and CrossCountry Trains Limited 

(“CrossCountry”) have jointly proposed should be introduced in 2003. 

Railtrack has acknowledged to ORR that, as a number of these services will 

use the WCML, they will have an impact on what other services it is 

practicable to run on the WCML and that it will be necessary to make 

consequential changes to the 2005 timetable. The Virgin Rail Group 

represented that the proposed changes to CrossCountry services should be 

reflected in the specimen timetable. ORR asked Railtrack to do so. The Virgin 

Rail Group has repeated this request in its representations on the modified 

draft final order. Given that the proposed changes represent part of the Virgin 
                                                        

8 Idem, footnote 1 
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Rail Group’s stated requirements, the final order requires them to be reflected 

in the specimen timetable. The Regulator notes that the specimen timetable 

does not reflect proposed changes to CrossCountry services. To this extent, he 

does not consider that the timetable Railtrack has produced provides as reliable 

an indication as possible of the capacity that would be available to meet the 

requirements of train operators and funders. 

2.6 In the light of the considerations set out in paragraph 2.5 above, the Regulator is 

satisfied that the specimen timetable produced by Railtrack cannot provide train 

operators and funders with a reasonable degree of assurance as to the extent to which 

the capacity commitments upon which they have relied can be met, or provide the 

basis for adequate strategic reviews of options for meeting their requirements for 

additional capacity and capability on the WCML. The Regulator has set out the 

information which is required for these purposes in the final order. 

Revised freight routing strategy 

2.7 On 20 April 2000, Railtrack sent ORR a copy of a revised version of its freight 

routing strategy which it said showed the effects of combining WCML freight growth 

aspirations with passenger growth on the alternative routes covered by the study. The 

Regulator is considering this document and will be consulting freight train operators, 

funders and other interested parties. Pending the outcome of this process, he is not in a 

position to decide whether the provision of the proposed strategy demonstrates 

compliance with Railtrack’s network licence. Accordingly, a final order cannot be 

made in respect of the freight routing strategy at present. He will consider whether 

further regulatory action is appropriate in the light of his consideration of the 

document and the views expressed by consultees.  

Correspondence and meetings with Railtrack 

2.8 In the meeting on 22 March 2000 referred to in paragraph 2.4.18 of the Regulator’s 

statement of 27 March 2000, Railtrack said that it was likely that the stated period for 

the preparation of a timetable included a contingency allowance of a week or two, and 

that, accordingly, it might be possible to undertake the timetabling work sought by the 

ORR more quickly than Railtrack had previously suggested. In a letter from Railtrack 

to ORR dated 22 March 2000, Railtrack said that it fully appreciated that ORR needed 

to receive the information required by the modified draft final order by mid-May so 

that it could be considered as part of the periodic review.  It also said that it would be 
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making every effort to comply with the requirements of the modified draft final order 

but it was unable to agree to the modifications to the order. In the same letter, 

Railtrack said that, subject to modification of some of the detail identified in a 

meeting on 16 March 2000, it would undertake to produce the information required by 

ORR by the specified dates.  

2.9 In a meeting with ORR on 4 April 2000, Railtrack said that it could not produce the 

information required by the modified draft final order to the standards required until 

24 July 2000. Railtrack said that it would be possible to produce a ‘rough cut’ of some 

of the timetabling work required by the modified draft final order by 22 May 2000. 

However, it would not have been validated against the Rules of the Plan, the Rules of 

the Route or Railtrack’s contractual commitments. Moreover, Railtrack was still 

considering whether the timetabling work should be done on the basis of the works 

specified in the modified draft final order, or on the basis of changes to the works 

which it considered might be appropriate. ORR pointed out that what the Regulator 

thought was necessary was set out in the modified draft final order. If Railtrack were 

to seek to change the basis of the timetabling as circumstances evolved, this could 

mean that the provision of the necessary information would be delayed significantly.  

2.10 In the same meeting, ORR sought clarification of Railtrack’s intentions with regard to 

the strategic reviews. ORR pointed out that paragraph 11 of the Project Plan had said 

that, subject to certain caveats, the strategic reviews would be the same as the reports 

published on 13 October 19999. In the strategic reviews Railtrack published on  

13 October 1999, it set out differing assumptions as the baseline for each review.  

In paragraph 2.2 of Report No.1, Railtrack said that it assumed the PUG 2 agreement10 

and Undertakings11 as a base. In paragraph 2.8 of Report No.2, Railtrack said that it 

assumed the PUG 2 agreement would be met. In paragraph 2.2 of Report No. 3, 

Railtrack said that the report used the PUG 2 agreement as a baseline. At a meeting 

with Railtrack on 4 April 2000, ORR noted the points made in paragraph 3.3.21 of the 

statement published by the Regulator on 27 March 2000 and asked Railtrack to 

confirm that the strategic reviews would take the capacity required by the PUG 2 

                                                        
9 West Coast Route Modernisation – WCML Strategic Capacity Review – Reports 1, 2 and 3, Railtrack, 

London, 13 October 1999.  Copies of these have been distributed to train operators by Railtrack, and 
may also be seen in the ORR Library. See, for example, the fourth bullet point in paragraph 2.1 of 
Report 1. 

10 Idem, footnote 2 

11 Idem, footnote 3, see Annex C(1) 
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agreement and the capacity commitments as their starting point. Railtrack said that it 

did not intend to do this; it was developing the strategic reviews on the basis that it 

would carry out the works specified in the modified draft final order, or on the basis 

of changes to the works which it considered might be appropriate. 

2.11 In a meeting between the Regulator and Railtrack’s Chief Executive on 13 April 

2000, attended by certain of their senior colleagues, ORR drew attention to the 

apparent conflict between the statements made by Railtrack in its letter of 22 March 

2000 and in the meeting on 4 April 2000. In response, Railtrack confirmed that it 

intended to do everything required by the order, although it refused to agree to the 

making of the order itself. However, Railtrack’s formal response of 25 April 2000 to 

the modified draft final order, which is discussed in more detail below, said that it 

could not comply with the modified draft final order in a number of respects. 

2.12 It is apparent from this that Railtrack has given ORR contradictory indications in 

recent weeks over whether and when it can or is prepared to provide the information 

the Regulator was requiring in the modified draft final order. 

Railtrack’s Objections 

2.13 Railtrack’s public representations are set out in its Representations and Objections to 

the Regulator’s Modified Draft Final Order (“the Objections”) dated 25 April 2000. In 

a letter accompanying the Objections, Railtrack’s Chief Executive, Mr Gerald 

Corbett, said that Railtrack was dedicated to delivering its public service obligations 

as agreed with the Regulator. However, he said that Railtrack was having 

considerable difficulties with the proposed enforcement order. He pointed out that 

Railtrack was using scarce timetabling resources, badly needed to work on franchise 

renegotiation. Railtrack had done everything it had said it would do in its Project Plan, 

and would continue to do its best to supply the Regulator with what he requested. 

Nevertheless, he hoped that ORR and Railtrack together could focus on the real issues 

they had to resolve for the railway. 

2.14 The Regulator regrets the necessity of the enforcement action he has taken. It arises 

from Railtrack’s continuing failure to demonstrate that it has credible plans to meet 

the capacity commitments it gave, or to explain why those commitments no longer 

represent the reasonable requirements of train operators and funders. Much of the cost 

of the multi-billion pound projects to which Railtrack refers may have to be borne by 

train operators and funders (and ultimately by taxpayers and rail users). Railtrack is 
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obliged under its network licence to meet the reasonable requirements of train 

operator and funders, and the Regulator is seeking to ensure that Railtrack has plans to 

meet those requirements and provides information so that their future reasonable 

requirements can be established.  

The Objections: Introduction 

2.15 In the introduction to the Objections, Railtrack welcomes the constructive approach 

adopted by the Regulator in seeking to accommodate Railtrack’s concerns on the draft 

final order.  However, Railtrack remains of the view that a final order is unnecessary 

and that the statutory conditions for the making of an order are not satisfied. It also 

considers that the specification of some of the requirements of the modified  

draft final order remain unclear and that others cannot practically be achieved. 

Railtrack adds that some of the requirements in the modified draft final order have 

been completed.  

2.16 Railtrack says that it has produced a further plan based on its understanding of the 

modified draft final order and its judgement of what represents the best achievable 

process and timescale for delivering the remaining requirements of the modified draft 

final order. Railtrack urges the Regulator to reconsider the draft final order process 

which it says risks nugatory work being undertaken, given that the upgrade is still 

evolving in the light of changes to the detailed methods of implementation and 

customers’ reasonable requirements. Railtrack says it understands the concerns 

expressed by the Regulator up to November 1999 but firmly believes that the project 

is being managed properly. 

2.17 Railtrack makes specific points in support of these general contentions elsewhere  

in the Objections, and these are summarised below together with the  

Regulator’s responses.  

Railtrack’s WCML project: Action since November 1999 

2.18 In paragraphs 8 to 10 of the Objections, Railtrack points out that it has continued to 

devote significant resources to producing information in accordance with its Project 

Plan. In paragraphs 11 to 13 of the Objections, Railtrack points out that ORR and 

Railtrack have embarked on a joint exercise (“the costs exercise”) to assess the 

revised estimates of the cost for the WCML upgrade submitted by Railtrack on  

31 January 2000 in advance of a hearing on 11 May 2000. Railtrack says that it 
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pointed out to ORR that this would have an impact on its ability to comply with the 

Project Plan. It noted that eight options were being reviewed, and that in the time 

available it would only be possible to make assumptions about the capacity that each 

option would provide. It states that ORR had agreed that an option would be selected 

before timetabling work was carried out to confirm the capacity which the selected 

option would provide. Railtrack expresses concern that the requirement in the 

modified draft final order to carry out timetabling work before the preferred option is 

known is unreasonable since it may result in nugatory work. 

2.19 In its Project Plan, Railtrack had said that it would not be able to complete the Draft 

Phase 1 timetable until 16 June 2000. In fact, Railtrack delivered documents to ORR 

on 2 May 2000 which it said comprised its Draft Phase 1 timetable. In its latest 

progress report12, Railtrack says that it has completed its Draft Phase 2 timetable two 

weeks ahead of the schedule set out in its Project Plan. It is apparent from this that, 

notwithstanding the costs exercise (which began in early March 2000) and the need to 

rework the freight routing strategy, Railtrack has been able to advance completion of 

some of the tasks set out in its Project Plan.  

2.20 The Regulator does not accept that the timetabling work required by the modified 

draft final order may be nugatory. ORR did not agree that any timetabling work which 

might be required in the context of the costs exercise superseded the need for the 

timetabling required by the final order. The timetable required by the final order is 

needed to demonstrate the extent to which the capacity commitments Railtrack gave 

can be met by the works it said in its Project Plan would be necessary. The timetable 

is also necessary, in conjunction with other information required by the order, to 

provide the basis for Railtrack to state which of the capacity commitments it considers 

no longer represent the reasonable requirements of train operators and funders and to 

provide a basis for adequate strategic reviews. The Regulator recognises that, when a 

preferred option is identified following the costs exercise, it may be necessary to 

undertake further timetabling work to confirm the capacity which could be provided 

by that option. In framing the modified draft final order, he took the costs exercise 

fully into account. 

2.21 The Regulator considers, in addition, the timetable required by the order will be an 

important input to a consultation document he intends to publish in late May or early 

                                                        
12 Progress Report No. 4 – WCML: Regulator’s Draft Enforcement Order – Project Plan, Railtrack, 

London, 14 April 2000. 
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June 2000 as part of the periodic review of Railtrack’s access charges13.  

The purpose of this document is to set out the costs of different options stemming 

from the costs exercise, in order to enable Railtrack’s customers and funders to make 

informed decisions about the outputs which they wish to buy as part of the WCML 

upgrade and who should bear the costs. The timetable required by the final order will 

demonstrate the capacity that can be produced by one of these options, and is based 

on infrastructure works which are common to several of the other options.  

The Regulator considers that the capacity demonstrated by the timetable required will 

have a significant bearing on the confidence which train operators and funders can 

have in Railtrack’s estimates of the capacity that would be produced by each of the 

different options. He considers that this is particularly important in the light of 

Railtrack’s Previous Representations which made clear that the company’s belief that 

timetables produced earlier in 1999 demonstrated that it could meet the capacity 

commitments was ill-founded. It is therefore important that the timetable and 

associated information required by the final order are available by 22 May 2000 so 

that they can be taken into account in the consultation document. 

2.22 Railtrack contends in paragraph 14 of the Objections that it has demonstrated that it is 

managing the WCML upgrade properly. The Regulator has acknowledged the 

improvement in Railtrack’s management of the WCML project. The objective of the 

final order is to secure necessary information, not to prescribe the way in which the 

WCML upgrade is managed.  

The modified draft final order: General 

2.23 In paragraphs 15 to 18 of the Objections, Railtrack says that it believes that the five 

weeks it took for ORR to consider Railtrack’s Previous Representations is an 

indication of the complex interaction of the issues involved. It argues that the longer 

the enforcement process continues, the more difficult and complicated the attempt to 

freeze the continuing project process at a particular point in time becomes. It says this 

is “because the evolving aspects of the project have to be addressed in the draft order, 

which may then be out of date as Railtrack will have already taken further steps in 

                                                        
13 A substantial part of the revenue Railtrack needs to pay for operating, maintaining and renewing  

the network is derived from access charges paid by train operators to Railtrack. The level of these 
track access charges was set by the then Regulator in 1994 for a six year period ending on 31 March 
2001. The Regulator must review the adequacy of these access charges for the period from 1 April 
2001 in order to make consequential changes to access agreements which will come into force on  
1 April 2001. 
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respect of the Project Plan, and the proposed requirements” in the draft final order and 

the modified draft final order.  

2.24 The Regulator does not consider Railtrack’s arguments about the risk of changes to 

circumstances rendering the enforcement process more complex are valid reasons for 

desisting from enforcement action when this is requisite to secure compliance with 

Railtrack’s network licence. Indeed, without the information required by the final 

order, it will be difficult to establish the extent to which there have been changes in 

the reasonable requirements of train operators and funders since the capacity 

commitments given by Railtrack in April 1998. 

2.25 In paragraph 19 of the Objections, Railtrack refers to ORR’s request that it use its best 

judgement to determine which station dwell times should be reflected in its 

timetabling work rather than those specified in its track access agreement with West 

Coast Trains Limited if it does not consider those times realistic. Railtrack contends 

that ORR believes that, were Railtrack to use its best judgement, this would result in a 

realistic timetable on which train operators may with confidence rely. Railtrack points 

out that ORR is aware that it has asked West Coast Trains Limited for information on 

likely dwell times, and that the company has said that its review is not complete. 

Railtrack accepts in paragraph 21 of the Objections that it will use its judgement to 

estimate likely dwell times because the Regulator has insisted that such an approach 

be taken. However, it points out that this will necessitate changed assumptions about 

stopping patterns and required infrastructure, and that, as West Coast Trains Limited 

has not confirmed any changed assumptions, train operators will not be able to rely 

with confidence on the specimen timetable.  

2.26 Railtrack has told ORR that a timetable based on the dwell times specified in its track 

access agreement with West Coast Trains Limited would give an unrealistic indication 

of the capacity which could be provided. ORR has not said that if Railtrack used its 

best judgement on dwell times this would result in a timetable upon which train 

operators may with full confidence rely. Indeed, in his statement of 27 March 2000,  

the Regulator identified a number of other assumptions made by Railtrack in its 

Project Plan which he believes undermine the value of timetabling so far produced by 

Railtrack. Accordingly, the Regulator modified the draft final order in a number of 

respects to require Railtrack to use its best judgement in making assumptions 

underlying the timetabling work required by the order. He considers that the 

timetabling work required by the final order should provide train operators and 
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funders with a reasonable degree of assurance about the capacity that would be 

provided by the works that Railtrack said in its Project Plan would be necessary. 

2.27 In paragraph 23 of the Objections, Railtrack says that it has identified a number of 

alleged misunderstandings that remain. These are addressed below in the order in 

which they are raised by Railtrack in the Objections. 

Specific requirements of the modified draft final order 

2.28 In relation to paragraphs 24 to 28 of the Objections, as explained in paragraph 2.7 

above, the Regulator has made no final order in respect of the freight routing strategy.  

2.29 In paragraphs 29 to 33 of the Objections, Railtrack refers to its suggestion at a 

meeting on 16 March 2000 that it could produce a ‘rough cut’ of the timetabling work 

by 15 May 2000 with completion of the timetable by 24 July 2000. It sets out what it 

could produce by 24 July 2000, but notes that the modified draft final order makes no 

reference to a ‘rough cut’ timetable, and says that it would be unable to complete a 

final version of the timetable within the time allowed. Railtrack says that if the 

Regulator makes the order without allowing more time, he will be making an order 

with which he knows (and knew before the order was made) that Railtrack would be 

unable to comply. Railtrack makes similar points about its ability to meet other 

requirements of the modified draft final order in paragraphs 34, 38, 39, and 40  

of the Objections.  

2.30 Railtrack has asserted that it cannot comply with the modified draft final order but 

adduces no convincing reasons. On the grounds set out below and in Annex B, he 

believes that it is not impossible for Railtrack to comply with the final order he has 

made:  

(a) as noted in paragraph 2.12 above, in recent weeks Railtrack has given ORR 

contradictory indications about whether or not it could provide the information 

the Regulator was requiring in the modified draft final order, and if not, when. 

In particular, it has indicated since the meeting on 16 March 2000 that it would 

be prepared to undertake to complete the work by mid-May 2000; 

(b) as explained in paragraph 2.19 above, it is apparent that, notwithstanding the 

costs exercise and the need to rework the freight routing strategy, Railtrack has 

been able to complete some of the tasks set out in its Project Plan more quickly 
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than it had originally estimated. The Regulator concludes that it is possible that 

Railtrack may be underestimating its ability to comply with the requirements 

of the modified draft final order; and 

(c) the Regulator notes that Railtrack has asserted in the Objections that it could 

not meet in full several of the requirements of the modified draft final order, 

but has failed to offer any reasons in respect of those requirements of the 

modified draft final order it refers to in paragraphs 33, 34 and 40 of the 

Objections, and says merely that insufficient information would be available in 

respect of those requirements it refers to in paragraphs 38 and 39. If Railtrack 

had grounds for this assertion, it could reasonably have been expected to have 

said what they are. 

2.31 The Regulator has considered whether or not, in the light of Railtrack’s 

representations, it is requisite for the purpose of securing compliance by Railtrack 

with Condition 7 of its network licence that he make a final order requiring the 

production of information by 22 May 2000, or whether production of the information 

at a later date would be sufficient. Railtrack is obliged under paragraph 1 of Condition 

7 of its network licence to maintain, renew and enhance the rail network in 

accordance with best practice and in a timely, economic and efficient manner so as to 

satisfy the reasonable requirements of train operators and funders, subject to 

paragraph 2 of that condition. As planning for and construction of the WCML 

upgrade is already well underway, the Regulator is concerned that the opportunity for 

train operators and funders to establish and procure their reasonable requirements 

economically and efficiently as part of the upgrade is diminishing with every week 

that passes. In paragraph 5.4 of his statement on 27 March 2000, the Regulator 

pointed out that the modified draft final order allowed more time that was envisaged 

in the draft final order to comply with the main requirements, despite the pressure this 

would put on train operators and funders to decide quickly on the nature of the 

upgrade they wish to seek, and on the Regulator to decide what are their reasonable 

requirements. The Regulator has also taken account of representations from the 

Shadow Strategic Rail Authority stating the importance of Railtrack firming up plans 

for Phase 2 as quickly as possible, and from the Virgin Rail Group stressing the 

urgency of making the order without delay. He remains of the view that, in order to 

comply with its network licence, Railtrack must provide the information required by 

the final order without delay. 
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2.32 In paragraph 5.6 of his statement of 27 March 2000, the Regulator pointed out that he 

needed the information specified by the modified draft final order during the course of 

May 2000 to allow for those works which are established as reasonable requirements 

to be funded, where appropriate, through the access charges he will set in the periodic 

review. As explained in paragraph 2.21 above, he remains of this view. For these 

reasons, and for the reasons set out in paragraph 2.31 above, the Regulator considers 

that it is requisite for the purposes of securing compliance with Condition 7 of its 

network licence that Railtrack provides the information specified by the final order by 

22 May 2000. 

2.33 In paragraph 37 of the Objections, Railtrack says that it does not know what 

information it must provide to satisfy the requirement of paragraph 1(c)(iii) of the 

modified draft final order, and that it must therefore object to the modified draft final 

order. In paragraph 49 of the Objections, Railtrack makes similar points about an 

alleged lack of clarity in the requirement of paragraph 2(3) of the modified draft final 

order and also says that it would be unreasonable for an order to require a statement 

before there is agreement with train operators about what such a statement  

should contain. 

2.34 In relation to paragraph 35 to 37 of the Objections, the Regulator has modified the 

draft final order in the light of the Previous Representations by replacing the 

requirement in the draft final order for a timetable to demonstrate how the capacity 

commitments would be met in full with less onerous requirements for the statements 

specified in paragraphs 1(a)(iii) to (v) of the final order. The Regulator does not 

consider that it is appropriate for him to set out the process by which Railtrack should 

derive a statement of the capacity difference, or its contents, as Railtrack has 

responsibility for timetabling the use of capacity on the rail network. It is a matter for 

Railtrack, as the network operator, to determine the form and content of the statement 

required by paragraph 1(a)(iii) of the final order. As regards paragraph 38 of the 

Objections, Railtrack has provided information in the confidential parts of both the 

Previous Representations and the Objections which indicates that it has formed a view 

of those capacity commitments which it does not consider it would be reasonable to 

meet, and the works which would be necessary to meet them. Accordingly, the 

Regulator considers that Railtrack already has much of the information necessary for 

the preparation of a statement. 

2.35 In relation to paragraph 49 of the Objections, the Regulator notes that on 29 April 

1998 Railtrack gave an undertaking to provide, on completion of the PUG 2 project, 
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certain capacity with a standard of operational performance meeting the reasonable 

requirements of train operators and funders14. The Regulator considers that Railtrack 

has an obligation under Condition 7 of its network licence to assess these reasonable 

requirements, and has had ample opportunity to do so. At a meeting on 4 April 2000 

ORR pointed out to Railtrack that, as the network operator with responsibility for 

preparing timetables for use of the network, it was well qualified to assess how to 

meet the reasonable requirements of train operators and funders. The Regulator points 

out that the modified draft final order made clear that, where the stated requirements 

of a train operator or funder had not been communicated to Railtrack by 17 December 

1999, or where any such communication did not provide sufficient information to 

enable Railtrack to comply with the final order, it should use its reasonable estimates 

of those requirements using its best judgement and all relevant information available 

to it. Accordingly, the Regulator does not accept Railtrack’s contention that it is 

unreasonable to prepare the statement required by paragraph 2(3) of the final order 

before there is agreement with train operators about what it should contain.  

2.36 In paragraphs 42 to 43 of the Objections, Railtrack says that it will endeavour to 

produce the strategic reviews by 22 May 2000. However, it says that it would be 

unreasonable for these reviews to start from the basis of meeting the capacity 

commitments in full, since the modified draft final order requires Railtrack to produce 

timetabling on the basis of the Specified Works only, and since the costs exercise has 

assumed that the option which equates to this would represent the maximum 

infrastructure to be built as part of the WCML upgrade. Furthermore, Railtrack argues 

that, if it were required to produce the strategic reviews on the basis of meeting the 

capacity commitments in full, it would first have to complete the work required by 

paragraph 1(c) of the modified draft final order and therefore 22 May 2000 would be 

an unrealistic date for completion of the strategic reviews. 

2.37 Paragraph 3 of the Undertakings given by Railtrack state that it will be necessary for 

Railtrack to carry out certain strategic reviews to establish the reasonable 

requirements of train operators and funders in relation to particular aspects of the 

WCML upgrade, and that in each case the requirements for additional capacity arising 

from these reviews will be in addition to the capacity commitments set out in 

paragraph 1 of the Undertakings. Paragraph 1(d) of  both the draft final order and the 

modified draft final order said that the strategic reviews should be prepared in respect 

of each of the areas specified in sub-paragraphs 3(ii), (iii) and (iv) of the Undertakings 
                                                        

14 Idem footnote 3, see Annex C(1) 
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in respect of the stated requirements of train operators and funders. Both the draft 

final order and the modified draft final order define ‘stated’ in relation to the 

requirements of an operator or funder to mean communicated to Railtrack; in the first 

case, prior to 6 October 1999, and in the second case, prior to 17 December 1999. The 

Regulator is satisfied that the term ‘stated requirements’ in the final order embraces 

the capacity commitments which were communicated by the Regulator to Railtrack’s 

Commercial Director, Mr Richard Middleton, on 29 April 1998, and accepted by 

Railtrack in a letter from Mr Middleton to the Regulator on the same date15.  He is 

therefore satisfied that it is clear that the modified draft final order requires Railtrack 

to prepare the strategic reviews starting from the baseline that it will meet the  

capacity commitments. 

2.38 The fact that the costs exercise is not examining any infrastructure specification 

exceeding the option which equates to the Specified Works, or that the modified draft 

final order requires timetabling to be prepared on the basis of the Specified Works, 

does not mean that this is the maximum infrastructure that would be built. Railtrack 

has not yet explained adequately why infrastructure meeting the capacity 

commitments in full would exceed the current reasonable requirements of train 

operators and funders. It is because Railtrack has failed to do this that the Regulator 

has decided, in the final order, to require Railtrack to set out how it would meet the 

capacity commitments in full, through a combination of a timetable on the basis of the 

Specified Works, and a statement of any additional works that would be required to 

bridge the gap between the specified works and meeting the capacity commitments  

in full. 

2.39 The Regulator does not accept Railtrack’s contention that, if it were necessary to 

produce the strategic reviews on the basis of meeting the capacity commitments in 

full, it would first have to complete the work contemplated in paragraph 1(c) of the 

modified draft final order. The 13 October 1999 version of the strategic review for 

that section of the WCML most affected by the capacity commitments (the Euston to 

Rugby review) assumed the PUG 2 track access agreement and Undertakings as a 

base (see paragraph 2.10 above). In its Project Plan, Railtrack said that it would 

prepare the strategic reviews on the same basis as those published on 13 October 

1999. Accordingly, given the time Railtrack has had to complete the strategic reviews, 

and for the reasons set out in Annex B, he is not persuaded that Railtrack cannot 

complete the strategic reviews by 22 May 2000. 
                                                        

15 Idem footnote 3, see Annexes C(1) and C(2) 
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2.40 In paragraphs 44 and 54 of the Objections, Railtrack notes that the modified draft final 

order defines the Specified Works by reference to a specification produced by 

Railtrack on 16 April 199916. Railtrack argues that the modified draft final order 

should define the Specified Works by reference to an updated version of the 

specification, dated 10 March 2000 (Issue Formal 2.3), save for the exceptions 

referred to in its letter to ORR dated 21 March 2000. 

2.41 Railtrack seeks to qualify the definition of the Specified Works by reference to its 

letter of 21 March 2000. This is not in the public domain (unlike the Functional 

Specification (Issue 2)) and it is cast in imprecise terms. For example, the letter 

proposes that the timetable should be prepared on the basis of unspecified changes to 

the infrastructure north of Crewe which it says are “not yet confirmed”. Thus, the 

Railtrack proposal would not provide the transparency for interested parties that the 

Regulator considers appropriate, nor would it provide the necessary degree of clarity 

about what Railtrack will do. The Regulator is not persuaded by Railtrack’s argument 

that, because its plans keep changing, the definition of Specified Works should be tied 

to the current functional specification. He considers that the practical consequences of 

this would be that train operators and funders would not have enough information 

about Railtrack’s plans until they had reached such an advanced stage that, for the 

plans then to be changed to accommodate their reasonable requirements would 

prejudice the implementation of the plans themselves. In any case, the definition of 

Specified Works also includes work said by Railtrack to be necessary as at the date 

the Project Plan was prepared. 

2.42 In paragraphs 45 and 52 of the Objections, Railtrack says that it has already notified 

the Regulator of the identity and address of the independent risk assessor and 

provided a copy of the contract to him. Accordingly, it says these parts of the 

modified draft final order are not requisite for the purpose of securing compliance 

with Railtrack’s network licence. The Regulator has not made a final order in respect 

of these matters.  

2.43 In paragraphs 34 and 53 of the Objections, Railtrack says that the definition of Rules 

of the Plan in the modified draft final order is inconsistent with that contained in the 

Railtrack Track Access Conditions. The Regulator is satisfied that the definition in the 

modified draft final order is entirely consistent with the definition in the Railtrack 

                                                        
16 Functional Specification in respect of the West Coast Route Modernisation (Issue Formal 2),  

  Railtrack, London, 16 April 1999. 
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Track Access Conditions, and the fact that it also includes a requirement to state the 

assumptions and allowances for performance made by Railtrack in no way detracts 

from this.  

2.44 In paragraph 55 of the Objections, Railtrack implies that the definition of specimen 

timetable is unclear. The Regulator considers that the definition allows Railtrack 

discretion to decide how it can reasonably demonstrate that services that do not run on 

each weekday can be accommodated on the days that they do run, and therefore does 

not consider that any modification is needed. 

2.45 In paragraph 56 of the Objections, Railtrack says that it needs to know whether the 

requirement for a standard hour timetable should cover all trains arriving and 

departing during off peak hours. The definition in the modified draft final order refers 

to all movements for particular route sections, and the Regulator considers that it is 

perfectly clear that this refers to all movements on the route sections irrespective  

of the place or time of departure from their origin or the place or timing of arrival at 

their destination. 

The content of a final order 

2.46 In paragraph 57 of the Objections, Railtrack repeats the submissions it made in its 

Previous Representations to the effect that, if the Regulator were to make a final 

order, it should differ from the draft final order so that the requirements were clear, 

the timescales practicable, the technological solutions feasible, and that it should 

relate to economically practicable infrastructure which reflects train operators’ and 

funders’ reasonable requirements. Railtrack notes that in its Previous Representations 

it referred to the requirements of reasonableness, certainty and compatibility with the 

principles of the European Convention on Human Rights.  

2.47 Railtrack has not made any new points in these respects and the Regulator considers 

that his statement of 27 March 2000 addresses each of the points made by Railtrack in 

its Previous Representations.  

Railtrack’s decision not to consent to the modifications 

2.48 In paragraph 59 of the Objections, Railtrack gives reasons for its decision not to 

consent to the modifications. First, it did not accept that the statutory conditions for 

the making of a final order were satisfied. Second, it has a duty to minimise its 
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exposure to any civil liability. Third, Railtrack was of the view that parts of the 

proposed order were unclear or impracticable.  

2.49 The Regulator’s response to the first point is set out in Chapter 4. As regards the 

second point, the Regulator notes that this is the same point that Railtrack made in the 

Previous Representations and that it adduces no new evidence or arguments. The 

Regulator’s response to this point is set out in paragraphs 3.2.7 and 3.2.8 of his 

statement of 27 March 2000. As regards the third point, the Regulator has considered 

Railtrack’s arguments that parts of the modified draft final order are unclear or 

impracticable, and has explained in his responses to the specific examples mentioned 

by Railtrack in the Objections why he does not agree with this. 

2.50 Railtrack has also included four Gantt charts in the Objections. It says in paragraph 5 

of the Objections that the Gantt chart labelled Annex 1 represents a further Project 

Plan for completing the work which, in Railtrack’s judgement, represents the best 

achievable process and timescale for delivery of what it understands are the remaining 

requirements of the modified draft final order. Annex 2, which is not referred to in the 

Objections, appears to comprise Gantt charts showing the progress Railtrack has made 

in fulfilling the tasks set out in the Project Plan. The Regulator considers that it is a 

matter for Railtrack how it plans and resources the work required by the final order, 

and that Railtrack will need to change its plans as appropriate. 
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3. Other responses to the modified draft final 
order  

3.1 In addition to Railtrack’s Objections, the Regulator received 11 other public 

representations on the modified draft final order. Copies of these representations have 

been placed in the ORR Library. This Chapter sets out the Regulator’s response to 

these representations. In addition, the Regulator received confidential representations 

from Railtrack and Eurostar (U.K.) Limited. The Regulator’s response to these is  

set out in Annexes B and C respectively, which do not form part of the  

published document. 

Shadow Strategic Rail Authority 

3.2 The Shadow Strategic Rail Authority fully supports the Regulator’s enforcement 

action, noting that the WCML upgrade is a vital part of the redevelopment of the 

nation’s infrastructure to meet the needs of the 21st century. The Authority stresses the 

importance of confidence in the delivery of the first stage on time, and of Railtrack 

quickly firming up its plans for the second stage. 

3.3 The Regulator believes that the enforcement action is necessary to obtain information 

required by the Shadow Strategic Rail Authority to establish its requirements in 

relation to the WCML upgrade. 

Train operators 

Connex South Central Limited (“Connex”) 

3.4 Connex says that, in the absence of significant developments, the views it expressed 

in its representations on the draft final order remain unchanged. However, it does 

express particular concern that Railtrack’s proposal to defer construction of fast line 

platforms at Watford Junction until after 2005 would prolong the disruption to 

services using the slow lines, and delay the provision of additional capacity. In its 

earlier representations, Connex said that it was not convinced that the timetables 

prepared by Railtrack would be robust in the event of performance problems, and that 

it did not consider that the strategic reviews produced by Railtrack adequately 

demonstrated that Connex’s aspirations for increased frequencies with competitive 

journey times could be met. 
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3.5 As he indicated in his response to Connex’s representations on the draft final order, 

the Regulator considers that the requirement in the order for Railtrack to have full and 

proper regard to the reasonable requirements of train operators and funders obliges 

Railtrack to produce timetables which enable recovery from performance 

perturbations which are a frequent feature of railway operations. He also considers 

that the requirements of the final order oblige Railtrack, if it proposes to depart from 

the commitments it gave to provide additional capacity on the slow lines upon 

completion of PUG 2 (scheduled for 2005), to explain why that additional capacity no 

longer represents the reasonable requirements of train operators and funders.  

English Welsh & Scottish Railway Ltd (“EWS”) 

3.6 EWS supports the Regulator’s decision to proceed with enforcement action against 

Railtrack, and asks that the Regulator do so without delay. EWS welcomes the 

obligation in the modified draft final order to take account of passenger growth in the 

freight routing strategy, and the requirements to produce timetabling which addresses 

EWS’s concerns about the impact of performance perturbations. It also welcomes 

certain changes to the scope of the timetabling required. EWS rejects Railtrack’s 

contention that it failed to provide sufficient information on its stated requirements, 

and calls for Railtrack to be required to state what the deficiencies are, and for EWS 

to have an opportunity to respond before the freight routing strategy is finalised. EWS 

shares the concerns expressed by the Regulator about the use of unrealistic dwell 

times, and supports his contention that Railtrack’s need to programme maintenance 

works is not a justifiable reason for failing to meet its capacity commitments. EWS 

expresses concern that the modified draft final order encourages Railtrack to retract 

the commitments it gave to provide 42 additional paths on the slow lines. In the light 

of its latest growth forecasts, EWS reaffirms its belief that all of these paths and more 

will be needed to meet growth in freight demand to 2009 and beyond. It also believes 

that standard hour timetables should be provided for both passenger and freight 

movements on a number of additional route sections.  

3.7 In relation to EWS’s concerns that the modified draft final order may encourage 

Railtrack to renege on its capacity commitments, the Regulator understands that, 

irrespective of the modified draft final order, Railtrack has serious doubts about its 

ability to meet the capacity commitments without requiring uneconomic expenditure. 

He believes that it is important for Railtrack to state what capacity it believes can be 

provided on the basis of the infrastructure works it proposed in its Project Plan, and 

the reasons for any discrepancy between this and its capacity commitments to be 
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stated. The Regulator believes this information is crucial to making properly informed 

decisions about the nature of the WCML upgrade. Following publication of the 

modified draft final order, Railtrack submitted to the Regulator a freight routing 

strategy which it said took account of passenger growth.17 The Regulator will be 

consulting EWS and other interested parties to help him establish whether the strategy 

demonstrates compliance by Railtrack with its network licence. Finally, as he 

explained in his response to representations on the draft final order, he considers that, 

given the other demands of Railtrack’s timetabling resources, the balance of 

advantage lies in completing the timetabling required by the final order before 

considering whether additional timetabling is required. 

Eurostar (U.K.) Limited 

3.8 Eurostar (U.K.) Limited has also submitted representations on the modified draft final 

order, but has requested that these be kept confidential. These representations are 

summarised in Annex C, which does not form part of the published document. The 

Regulator considers that the representations do not raise any material points which 

have affected his decision to make the final order. 

Virgin Rail Group (“Virgin”) 

3.9 Virgin, which owns West Coast Trains Limited and CrossCountry Trains Limited, 

supports the making of the modified draft final order for the reasons given in its 

representations on the original draft final order. It supports the Regulator’s 

requirement that timetabling work done to comply with the modified draft final order 

should incorporate the proposed CrossCountry track access rights. However, it notes 

that there are still some matters of concern to Virgin arising from the Regulator’s 

statement of 27 March 2000 and the text of the modified draft final order.  

In particular: 

(a) it notes that, while Railtrack has indicated that the dwell times in its access 

contract with West Coast Trains Limited are unachievable, Railtrack has not 

advised Virgin of the reasons for its view. It accepts that planning being done 

on the contingency that the dwell times are unachievable may be prudent, but 

considers that the order should require Railtrack to produce a timetable 

consistent with the access contract. Virgin stresses that it is continuing to 

                                                        
17 Idem, footnote 7 
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perform its obligations under the agreement, and that it expects the same of 

Railtrack; and 

(b) it notes that Railtrack has said that there is a requirement for additional works 

to be carried out on the WCML to meet all contracted rights, including 

additional fast line platforms at Watford, and four-tracking of sections of the 

WCML in the Trent Valley. Virgin considers that Railtrack needs to 

demonstrate that the implementation of such schemes will not impact in any 

adverse way on the timely delivery of its Phase 2 contracted outputs and  

are wholly consistent with relevant provisions of its access agreement  

with Railtrack.   

3.10 In addition, Virgin also makes two other points in relation to its earlier 

representations. Because Virgin believes it is important that the order be made without 

further delay, it asks the Regulator to take them into account only if he proposes  

to make further modifications to the modified draft final order. In particular, Virgin 

says that: 

(a) paragraph 4.2.13 of the document setting out the Regulator’s response to 

representations on the draft final order seems to reflect a misunderstanding of 

Virgin’s proposal on the Rules of the Route. Virgin says that there was no 

suggestion that Rules of the Route be produced for all periods up to 2005, 

merely that greater notice than usual be given of Rules of the Route 

possessions; and 

(b) it would not want the final order to provide Railtrack with grounds to withhold 

information to which it was entitled under its contract with Railtrack, by virtue 

of the order conferring confidential status on certain information to which it 

would otherwise be entitled.  

3.11 In relation to the points made by Virgin about dwell times, the Regulator considers 

that one of the key purposes of the order is to secure the information that he believes 

Railtrack should provide in order to enable all train operators and funders to plan their 

future activities with a reasonable degree of assurance. He considers that this requires 

Railtrack to produce realistic plans based on its best judgement as the network 

operator. For this reason he has required Railtrack to take account of planned changes 

to CrossCountry services, which Virgin supports. For the same reason, he considers it 

prudent that Railtrack, having expressed significant doubts about the proposed dwell 
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times, should use its best judgement as to what is achievable. As he said in paragraph 

3.3.16 of his statement published on 27 March 2000, this in no way should be 

construed as the Regulator suggesting that Railtrack should not meet its contractual 

obligations. 

3.12 The Regulator also notes Virgin’s strong concerns that any additional works 

associated with the WCML upgrade should not affect its ability to deliver its 

contracted outputs. He remains of the view that, if its commercial judgement so 

requires, Virgin should make use of the contractual processes open to it to secure 

performance by Railtrack of its obligations to Virgin. He notes, too, that the modified 

draft final order simply requires the production of information that he is satisfied  

should be provided by Railtrack as it is required by train operators and funders to 

establish their current reasonable requirements.   

3.13 As regards the points made by Virgin in relation to its earlier representations,  

the Regulator: 

(a) accepts that Virgin was not seeking draft Rules of the Route to be prepared 

now for each timetable period until PUG 2 is implemented, and recognises the 

practical need of all train operators using the WCML for timely information on 

planned possessions related to the upgrade. Nevertheless, as he noted in his 

response to Virgin’s earlier representations, the nature of any additional 

infrastructure and the works needed to provide it has not yet been finalised. In 

these circumstances, he does not consider that it would be appropriate at 

present to require Railtrack to produce draft Rules of the Route. However, he 

does consider that the issues raised by Virgin are important and that Railtrack 

should address them as a matter of urgency; and 

(b) does not consider that anything in the modified draft final order could be 

construed as allowing Railtrack to withhold information to which Virgin is 

entitled under its access agreement with Railtrack.  

3.14 Accordingly, he does not consider that either point warrants any further modification 

to the modified draft final order. 
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Other funding bodies 

Hertfordshire County Council 

3.15 Hertfordshire County Council fully supports the provisions of the modified draft final 

order. It notes that since the Council submitted representations on the draft final order, 

it has reiterated to Railtrack its concerns that earlier versions of the strategic review 

for Euston to Rugby suggested a reduction in service frequencies for a number of 

towns in Hertfordshire, and severe constraints on the scope for growth in services. It 

had not received any indication from Railtrack that these issues were being addressed 

in the more detailed timetabling work it was undertaking. In the meantime, the 

Council had objected to Railtrack’s application under the Transport & Works Act in 

relation to the WCML upgrade on the grounds that the upgrade did not cater for the 

level of services set out in the Council’s rail strategy. 

3.16 The Regulator considers that the strategic review for Euston to Rugby which the final 

order requires Railtrack to produce should provide a basis for train operators, funders 

and other stakeholders to assess the feasibility of options for meeting their stated 

requirements on the basis of practical and financial considerations. 

Merseytravel  

3.17 Merseytravel supports the continuation of enforcement action in respect of the 

WCML upgrade, shares the disappointment at Railtrack’s attitude to the proposed 

modifications, and supports the Regulator’s determination to ensure that the WCML 

upgrade meets the reasonable requirements of customers, operators and funders. In the 

light of the constraints on Railtrack’s timetabling resources, it is prepared to accept a 

standard hour timetable for the Crewe to Manchester section to avoid further delay. 

Merseytravel raises particular concerns about Railtrack’s current approach to 

alleviating the lack of capacity on routes in central Manchester, which it says does not 

even allow existing service frequencies and journey times to be maintained, let alone 

provide capacity to accommodate growth in demand. 

3.18 The Regulator considers that the requirement in the final order to produce a strategic 

review of options to meet the requirements of train operators and funders in the 

Manchester area will help Merseytravel and other stakeholders to establish which of 

the options are feasible on the basis of practical and financial considerations. 
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Northamptonshire County Council 

3.19 Northamptonshire County Council supports the proposal to make a final order in 

order to provide the information needed by train operators and funders to make early 

decisions on further investment. The Council’s view is that capacity must be provided 

for two fast Euston to Northampton trains per hour. It considers that Railtrack’s 

current proposal of one path per hour with a 58 minute journey time is totally 

unacceptable. The Council notes that Railtrack has always maintained that a flyover at 

Hanslope would be necessary to enable fast line services, and expresses surprise that 

Railtrack has indicated to the Regulator that it no longer considers that there is a 

realistic prospect of funding its construction, particularly as Railtrack’s 2000 Network 

Management Statement18 states that Silverlink’s parent company has expressed an 

intention to do so. 

3.20 The final order requires Railtrack to complete a number of strategic reviews, 

including one of the capacity and capability of the WCML between Euston and 

Northampton. The Regulator considers that one of the key purposes of this review is 

to assess the options for the future operation of higher speed services between Euston 

and Northampton. He considers that this will be crucial to enabling train operators, 

funders and other stakeholders concerned with services to and from Northampton to 

establish what options are feasible on the basis of practical and financial 

considerations. 

Strathclyde Passenger Transport  

3.21 Strathclyde Passenger Transport welcomes the decision of the Regulator to proceed 

with the modified draft final order and looks forward to receiving the timetable 

information required under that order. The Regulator notes the views of Strathclyde 

Passenger Transport. 

Rail user representatives 

Ms Sally Keeble MP (Northampton North) 

3.22 Ms Keeble fully agrees with the Regulator’s proposals for the provision of 

information by Railtrack. She notes that her particular concern is to ensure that, as 

part of the WCML upgrade, services from Euston to Northampton get access to the 
                                                        
18 2000 Network Management Statement, Volume 2, Railtrack, London, March 2000. This can be seen on 
    Railtrack’s website (http://www.railtrack.co.uk), or obtained from Railtrack.  
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fast lines. She considers that the information required of Railtrack will be crucial to 

Silverlink’s ability to consider its plans for future investment in the WCML, including 

the construction of a new flyover at Hanslope.  

3.23 The Regulator considers that one of the key purposes of the strategic review of the 

WCML between Euston and Rugby is to assess the options for the future operation of 

higher speed services between Euston and Northampton, and shares Ms Keeble’s 

view that this review will be a crucial input to Silverlink’s future plans. 

Rail Users’ Consultative Committee for the Midlands  

3.24 The Rail Users’ Consultative Committee for the Midlands fully supports the 

Regulator’s decision to continue the enforcement action against Railtrack. It notes 

that, notwithstanding Railtrack’s indications in a meeting with ORR on 19 January 

2000 that neither it nor Silverlink were currently willing to fund a flyover at 

Hanslope, both Silverlink and its parent company had stated in public in November 

1999 that funding would be provided if necessary. The Regulator understands that this 

would be in the context of franchise replacement. 

3.25 The Regulator considers that the strategic review required by the final order of the 

route between Euston and Rugby should help Silverlink and other interested parties to 

assess the feasibility of the Hanslope flyover, and the Shadow Strategic Rail Authority 

to consider the funding implications. 

West Coast Rail 250 

3.26 West Coast Rail 250 welcomes the continuing pressure which the Regulator is  

placing on Railtrack through the modified draft final order to ensure that the 

company’s commitments on the WCML upgrade are fully met. It expresses concerns 

about the practicality of Railtrack’s plans, as set out in the 2000 Network 

Management Statement, to concentrate Anglo-Scottish freight traffic on the WCML 

north of Preston, instead of using the Settle to Carlisle route. It considers that steep 

gradients and sharp curvatures make the WCML unsuitable for freight traffic in 

places, and would put further strain on the capacity of some route sections which are 

critical to passenger growth aspirations. 

3.27 Railtrack submitted a revised freight routing strategy for the WCML after the 

modified draft final order was published. The Regulator will consult interested parties 

on Railtrack’s freight routing strategy for the WCML. He will be seeking any 

comments on the practical implications of the proposals in the strategy.  
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4. Regulator’s conclusions  

4.1 In the light of representations from Railtrack and other parties on the modified draft 

final order, of relevant points made by Railtrack in meetings and correspondence 

since he published his statement on 27 March 2000, and of documents produced by 

Railtrack since 27 March 2000 in pursuance of its Project Plan, the Regulator has 

considered afresh whether Railtrack remains likely to breach Condition 7 of its 

network licence. In Chapter 3 of his statement of 5 November 1999 the Regulator set 

out the reasons for his conclusion that Railtrack was likely to contravene Condition 7 

of its network licence if it did not produce robust plans demonstrating its ability to 

meet the reasonable requirements of train operators and funders and complete 

adequate strategic reviews. He has reviewed these conclusions and has concluded that, 

with the exception of the freight routing strategy and plans to be produced on the basis 

of moving block signalling which are no longer required, these conclusions remain 

valid. 

4.2 The Regulator has also considered whether a final order is requisite to secure or 

facilitate compliance by Railtrack with its network licence. He considers that the 

arguments set out in his statement of 5 November 1999 remain valid. He has 

particularly considered the question whether the date for provision of information 

remains appropriate in this context. For the reasons referred to in paragraphs 2.31 and 

2.32 above, he is satisfied that the final order at Annex A is requisite for the purpose 

of securing Railtrack’s compliance with Condition 7 of its network licence. 

4.3 In accordance with section 55(5) of the Railways Act 1993, the Regulator may not 

make a final order or confirm a provisional order if he is satisfied: 

(a) that the duties imposed upon him by section 4 of the Act preclude the making 

of the order; 

(b) that Railtrack has agreed to take, and is taking, all such steps as appear to him 

for the time being to be appropriate for it to take for the purpose of securing or 

facilitating compliance with the licence condition in question; or 

(c) that the contraventions were, or the apprehended contraventions are, of a 

trivial nature. 
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4.4 The Regulator has considered whether the arguments set out in his statements of  

5 November 1999 and 27 March 2000 remain valid. He considers that the responses 

he has received do not change these arguments, and that his duties under section 4 of 

the Railways Act 1993 reinforce the need to make an order. In particular, he considers 

that the following section 4 duties are especially pertinent in this context: 

(a) to protect the interests of users of railway services; 

(b) to promote the use of the railway network in Great Britain for the carriage of 

passengers and goods, and the development of that railway network, to the 

greatest extent that he considers economically practicable; 

(c) to promote efficiency and economy on the part of persons providing railway 

services; and 

(d) to enable persons providing railway services to plan the future of their 

businesses with a reasonable degree of assurance. 

4.5 He considers that the information required by the final order will facilitate planning 

by train operators of the future of their businesses and the procurement of further 

enhancements to the WCML where these can be justified on economic and other 

grounds, and that these enhancements will serve to promote the interests of rail users. 

Compliance with Condition 7 of the Railtrack’s network licence in the respects 

covered by the order will also improve the rigour and therefore the efficiency and 

economy with which the WCML is upgraded. Users of railway services need the work 

done on the WCML to be done well, and they need it to be done as quickly as is 

prudent. The Regulator is therefore satisfied that he is not precluded from making the 

order on the grounds set out in section 55(5)(a) of the Railways Act 1993. 

4.6 As regards section 55(5)(b) of the Railways Act 1993, he does not consider that 

Railtrack has agreed to take, and is taking, all such steps as appear to him for the time 

being to be appropriate for the purpose of securing or facilitating compliance with 

Condition 7 of its network licence. As explained in paragraph 4.2 above, the 

Regulator considers the steps set out in the final order to be requisite for the purpose 

of securing compliance with Condition 7 of its network licence. In particular, as 

explained in paragraph 2.30 above, Railtrack has said that it will not provide the 

information set out in the final order by the deadline of 22 May 2000. As explained in 

paragraph 2.40 above, Railtrack has not agreed to demonstrate the extent to which it 
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can meet the capacity commitments by carrying out the Specified Works, and has 

suggested instead that it should base its timetabling work on an imprecise and 

evolving specification. As explained in paragraph 2.36 above, Railtrack is seeking to 

prepare the strategic reviews on the basis that it will not have to meet the capacity 

commitments it gave in full, despite the fact that it has not yet established to  

the satisfaction of the Regulator that some of these commitments are no longer 

reasonable requirements. 

4.7 As regards section 55(5)(c) of the Railways Act 1993, the Regulator is satisfied that 

the likely contraventions of Condition 7 of Railtrack’s network licence are not trivial, 

given the importance to the public interest and to the interests of train operators of 

ensuring that the WCML is upgraded in a way which meets the reasonable 

requirements of train operators and funders. 

4.8 In the light of the conclusions set out above, the Regulator considers that he is obliged 

by Section 55(1) of the Railways Act 1993 to make the final order in terms of the text 

set out in Annex A. 
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Annex A: Text of the final order 

RAILWAYS ACT 1993 

FINAL ORDER - RAILTRACK PLC 

Under section 55 of the Railways Act 1993, I hereby make the following order in respect of 

Railtrack PLC of Railtrack House, Euston Square, London NW1 2EE. 

The obligation 

1. In order to comply with Condition 7 (Stewardship of the Licence Holder's Network) 

of its network licence, Railtrack shall, with due efficiency and economy and in a timely 

manner, including in all respects with that degree of skill, diligence, prudence and foresight 

which should be exercised by a skilled and experienced infrastructure controller and 

infrastructure operator: 

(a) on or before 22 May 2000, prepare and provide to the Regulator: 

(i) a specimen timetable demonstrating the capacity that will be provided 

after the Specified Works have been completed; 

(ii) draft Rules of the Plan which Railtrack considers it would be necessary 

to propose in accordance with the Railtrack Track Access Conditions 

to enable the specimen timetable to be operated to provide the capacity 

referred to in paragraph 1(a)(i); 

(iii) a statement of the difference between the capacity that will be provided 

as demonstrated by the timetable referred to in paragraph 1(a)(i) and 

the capacity which would be required to meet the capacity 

commitments, as the latter has been modified by changes in capacity 

requirements which, on or before the date this order is made, Railtrack 

has agreed with the relevant train operator or funder, together with the 

relevant documentation which evidences that agreement; 
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(iv) a statement of the reasons why the capacity difference referred to in 

paragraph 1(a)(iii) no longer represents the reasonable requirements of 

train operators or funders; and 

(v) a statement of the infrastructure and other works necessary to meet the 

differences in capacity referred to in paragraph 1(a)(iii) (in sufficient 

detail to establish the nature and extent of the works required); 

(b) on or before 22 May 2000, prepare and provide to the Regulator the strategic 

review in respect of each of the areas specified in sub-paragraphs (ii), (iii) and 

(iv) of paragraph 3 of the Undertakings in sufficient detail to establish that it 

has fulfilled the requirements of the Undertakings (other than as to timing 

contained in paragraph 4 of the Undertakings) in respect of the stated 

requirements of train operators and funders and specific modifications to the 

network (if any) already specified by any of them, in each case: 

(i) stating the assumptions it has made in preparing the review, and using 

its best judgement to ensure that those assumptions are both reasonable 

and consistent; 

(ii) specifying those modifications to the network or to the manner of 

operation of the network which Railtrack and the relevant train 

operator and funder have agreed are necessary to meet their stated 

requirements together with, in respect to each modification to the 

network, a costed specification;  

(iii) summarising those modifications which Railtrack and the relevant train 

operator and funder have agreed are unnecessary or otherwise 

inappropriate to meet those stated requirements; and  

(iv) where modifications to the network or the manner of operation of the 

network are considered by a relevant party to be necessary or 

unnecessary to meet stated requirements but Railtrack and the relevant 

train operator and funder have not so agreed, specifying the 

modifications so considered by the parties in question, the reasons for 

their failure to agree on them and the actions proposed to reach 

agreement, and a costed specification of each modification to the 

network so considered;  
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(c) ensure that a costed specification provided to the Regulator in accordance with 

paragraph 1(b) is accompanied by an unqualified certificate given by the 

independent risk assessor stating that the specification in question has been 

prepared in accordance with Railtrack's line standard for project management 

procedure and achieves the required probability value. 

2.(1) For the purposes of paragraph 1(b), a modification may be treated as agreed 

notwithstanding the fact that the method of funding the relevant works has not been agreed. 

   (2) Where Railtrack is required to use the stated requirements of an operator or funder, or 

the stated preferred route of an operator, to comply with this order, but those requirements or 

preferred routes have not been not communicated to Railtrack by 17 December 1999, or 

where any such communications do not provide sufficient information to enable Railtrack to 

comply with this order, Railtrack shall use reasonable estimates of those requirements or 

preferred routes, such estimates being based on Railtrack's best judgement using all relevant 

information available to it. 

   (3) A specimen timetable prepared for the purposes of this order shall be accompanied by 

a statement explaining how that timetable provides for a standard of operational performance 

which meets the reasonable requirements of train operators and funders. 

3. Railtrack shall: 

(a) within 21 days of the dates specified in sub-paragraphs (a) and (b) of 

paragraph 1, or such later dates as the Regulator may specify: 

(i) publish (except to the extent that such publication would or might, in 

the opinion of the Regulator, seriously and prejudicially affect the 

interests of any person) the information referred to in each of the sub-

paragraphs (a) and (b) of paragraph 1 on its website; 

(ii) provide (free of charge) a copy of that information to the following 

persons:  

(aa) each train operator providing passenger or non passenger 

services on the West Coast Main Line; 

(bb) the Franchising Director; and 
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(cc) any Passenger Transport Executive having an interest in 

passenger services provided on the West Coast Main Line; and 

(b) provide (free of charge) a copy of that information to any local authority or 

organisation having a material interest in passenger or non-passenger services 

provided on the West Coast Main Line, not later than 5 days after receiving 

from that person a request for a copy or the date it is published in accordance 

with paragraph 3(a), whichever is the later. 

Independent risk assessor 

4. For the purpose of complying with paragraph 1(c), Railtrack shall timeously provide 

the independent risk assessor with such information, and to such standard, as he requires to 

enable him to give the required certification. 

Definitions 

5. In this order: 

 "ancillary movements" means those ancillary movements which Railtrack assess will 

be required so that a specimen timetable prepared for the purposes of this order 

provides for a standard of operational performance which meets the reasonable 

requirements of train operators and funders; 

 "capacity commitments" means the provision of the capacity specified in paragraph 1 

of the Undertakings;  

 "costed specification" means an estimate: 

(i) based on a specification of the relevant works prepared in sufficient detail to 

demonstrate the nature of the works required;  

(ii) which uses a quantitative risk model complying with Railtrack's line standard 

for project management procedure and achieves the required probability value;  

and 

(iii) prepared to pre-feasibility level and in accordance with the highest practicable 

standards and on the basis of the best information available or reasonably 
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obtainable of the cost of carrying out the works required to effect a 

modification in a timely, economic and efficient manner and in accordance 

with best practice; 

 "independent risk assessor" means the risk assessor appointed for the purpose of 

producing the certificates referred to in paragraph 1(c); 

 "line standard for project management procedure" means the procedure set out in the 

document published by Railtrack, having the title "Project Risk Management" and the 

reference number RT/PCM/CM/005, and being issue 3 dated 12 February 1999;  

 "pre-feasibility level" means a level of estimate for which the project remit has been 

defined, unit rates have been specified and approximate quantities established; 

 "Railtrack" means Railtrack PLC; 

 "required probability value" means 80% or such lower value as the Regulator 

specifies by notice to Railtrack as being sufficient; 

 "Rules of the Plan" has the same meaning as in the Railtrack Track Access Conditions 

incorporated in track access contracts to which Railtrack is a party and shall include, 

based on Railtrack's best judgement, proposed sectional running times covering the 

characteristics of the main types of new and existing rolling stock reasonably 

expected to be operated following implementation of the Specified Works, proposed 

headways, and proposed junction, station and engineering time allowances, and 

stating the assumptions and allowances for performance made by Railtrack; 

 "Specified Works" means those works specified in the document entitled  "Functional 

Specification in respect of the West Coast Route Modernisation (Issue Formal 2)" 

dated 16 April 1999 and works necessary to provide two extra fast line platforms at 

Watford Junction, two additional tracks between Tamworth and Lichfield, an 

additional crossover at the south end of Northampton Station and an additional track 

across a flyover at the north end of the layout at Nuneaton; 

 "specimen timetable" means a working timetable for a typical weekday and 

accommodating the service characteristics, mixes of traffic, ancillary movements, 

platform movements and haulage modes forecast by Railtrack using its best 
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judgement and having full and proper regard to information provided by train 

operators and to the reasonable requirements of train operators and funders: 

(i) providing for all movements on a 24-hour basis for each of the following route 

sections: London (Euston) to Rugby via Weedon and Northampton; Rugby to 

Birmingham New Street via Coventry; and Rugby to Stafford (via Nuneaton); 

(ii) on a 24-hour basis for freight movements along the whole of the West Coast 

Main Line (as well as the paths which use the sections Rugby to Stechford to 

Bescot, Nuneaton to Bescot/Lawley Street, and Bescot/Lawley Street to 

Stafford); and 

(iii) containing a standard hour timetable for all movements during off-peak hours 

(between 11.00 and 15.00 hours) for the following route sections: Stafford to 

Crewe; Crewe to Manchester (Piccadilly) via Cheadle Hulme; and Crewe to 

Glasgow (Central), 

 and demonstrating in all cases that services which do not run on each weekday can be 

accommodated on the days on which they run; 

 "Undertakings" means Annex A of the document entitled "The Regulator's 

Conclusions on the Proposed Tenth Supplemental Agreement between Railtrack PLC 

and West Coast Trains Limited (the "PUG 2 Agreement")" published by the Regulator 

on 8 June 1998; and 

 "West Coast Main Line" means the following route sections: 

(i) London (Euston) to Manchester (Piccadilly), via Weedon and Northampton, 

Rugby, Nuneaton, Stafford, Crewe and Cheadle Hulme; 

(ii) Rugby to Stafford, via Coventry, Birmingham New Street and 

Wolverhampton; 

(iii) Colwich Junction to Cheadle Hulme, via Stone and Stoke-on-Trent; 

(iv) Norton Bridge to Stone; 
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(v) Crewe to Glasgow (Central), via Weaver Junction, Wigan North Western, 

Penrith, Carlisle, Carstairs, Motherwell, Uddingston and Larkfield Junction; 

and 

(vi) Weaver Junction to Liverpool (Lime Street), via Runcorn. 

6. In this order (unless the context otherwise requires): 

(a) references to paragraphs are to paragraphs of this order; 

(b) paragraph headings are for convenience of reference only and do not form part 

of, and shall neither affect nor be used in the construction of, this order; 

(c) terms and expressions defined in the Railways Act 1993 or Railtrack's network 

licence shall have the same meanings in this order; and 

(d) "stated", in relation to the requirements of an operator or funder or the 

preferred route of an operator, means communicated to Railtrack prior to  

17 December 1999. 

Effective Date 

7. This order shall take effect on 5 May 2000. 

 

 

TOM WINSOR        [4 May 2000] 

Rail Regulator 

 


